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DETAILED ACTION 
Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1 .1 14, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .1 7(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 2/1 1/04 
has been entered. 

Response to Arguments 

2. Applicant's arguments filed 1/5/04 have been fully considered but they are not 
persuasive. 

All arguments have been answered in the Advisory Action dated 2/1 9/04 and are 
repeated below. 

Applicant argues that Kenner and Kapoor both fail to disclose an on going 
tracking from the point in time when a first marker is inserted. The examiner notes a 
"round-trip elapsed time" calculation of a test packet at Column 27, Lines 58-59. Even 
though the applicant states that Kenner does not describe the details of this calculation, 
a round-trip elapsed time can only be calculated if a packet is sent to a destination and 
returned to the same destination. Such a calculation cannot be done unless the system 
knows which packet is the "test packet" and is therefore marked as such (using a 
"packet id", commonly known as a PID (packet identification) in the art). 

Applicant also argues that Kapoor fails to disclose an on going tracking of a video 
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transmission from the point in time when a first marker is transmitted. The examiner 
notes that Kenner is used to teach this limitation (see arguments above) and that 
Kapoor is used to teach an on-going count of bits. However, the examiner notes that 
the suggested amendment has removed the limitation of the "on-going count of bits", 
and therefore Kapoor and Kenner both read on the claims under 35 U.S.C. 102 . 

Applicant also argues that Kapoor only teaches a counter that counts data 
packets post transmission, after being received at a second node. The examiner notes 
that every node contains a congestion controller (for example, there are two satellites 
(20 and 21), where each satellite contains a congestion controller). Each congestion 
controller detects when congestion is eminent and then sets a bit to any packet that 
goes into that node's congestion controller (satellite 20 for example), then when another 
node (satellite 21 for example) detects this bit, a counter is incremented. Therefore, 
Kapoor discloses a counter that tracks a transmission (a packet marked for congestion 
at satellite 20 and sent to satellite 21) from the point where the first marker is inserted 
(satellite 20). 

Applicant also argues that in order to reject a claim on the basis of inherency, the 
missing descriptive matter necessarily must be present in the reference. The examiner 
notes that this has been met by the passages cited in the previous Office Action (see 
Column 2, Lines 43-67 and a content provider at Column 1 , Lines 58-61 ). Further note 
Column 8, Lines 14-16 for the receiver being a STB that receives TV signals and 
Column 21, Lines 19-25 for running a browser on this STB, therefore web content would 
have to be sent to the set top box (see Column 21 , Lines 25-28) in order to even use 
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the browser to view web content (see Column 22, Lines 63-65). 

Applicant also has challenged the examiner's use of Official Notice for providing 
a log-in server, reporting a transmission to said log-in server and allowing a third party 
to access said log-in server to receive transmission reporting. As stated in the previous 
Office Action, Kenner discloses reporting a transmission, as well as Kapoor (see 
rejection of claim 1 1 in the previous Office Action). Kenner and Kapoor fail to teach a 
login server, reporting a transmission to said login server and allowing a third party to 
access said login server to receive transmission reporting. Hullinger (U.S. Patent No. 
6,295,092) discloses such a server in a system that provides a report of transmissions 
made by the system (see Figure 1 for a user interface machine 24 for reviewing 
transmission data processed by other components in the system (Figure 1), also note 
Column 1 1 , Lines 6-45 for the details of such charts and graphs made available to the 
user). Also note that that the user interface machine contains a Windows operating 
system, which inherently allows a user (Administrator, the computer owner, or any third 
party) to log in and out of the machine. The examiner has provided a section of the 
Microsoft Windows Operating System book (see pages 16-17 and 77-81 in Chapter 2 
for providing this feature, as well as tracking network activity for future reporting to a 
user). The motivation to do so has been stated in the previous Office Action as 
enabling a cable broadcast system to monitor network activity at off-peak hours (which 
is used to determine the most effective programming to broadcast at that hour). 
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Therefore, the rejection from the Final Office Action dated 11/5/03 stands and is 
repeated below, with added emphasis of the support of the examiner's statement of 
Official Notice. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

3. Claims 1 1 and 16 are rejected under 35 U.S.C. 102(e) as being clearly 
anticipated by Kapoor (U.S. Patent No. 5,751,969). 

Referring to claims 1 1 and 16, Kapoor teaches setting a marker in the video 
transmission (see Column 4, Lines 52-55 for setting a congestion indicator bit and 
Column 2, Lines 63-65 for the transmission being a video transmission). 

Kapoor also teaches tracking the transmission after said marker, said tracking 
on-going from the point in time when the first marker is transmitted (see Column 4, 
Lines 62-67 for an on-going tracking of a transmission from a source to a destination). 
The examiner notes that every node contains a congestion controller (for example, 
there are two satellites (20 and 21), where each satellite contains a congestion 
controller). Each congestion controller detects when congestion is eminent and then 
sets a bit to any packet that goes into that node's congestion controller (satellite 20 for 
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example), then when another node (satellite 21 for example) detects this bit, a counter 
is incremented. Therefore, Kapoor discloses a counter that tracks a transmission (a 
packet marked for congestion at satellite 20 and sent to satellite 21) from the point 
where the first marker is inserted (satellite 20). 

Kapoor also discloses reporting the transmission (see Column 6, Lines 49-59). 
4. Claims 2-4, 1 1 and 16-18 are rejected under 35 U.S.C. 102(e) as being clearly 
anticipated by Kenner et al. (U.S. Patent No. 5,956,716). 

Referring to claims 1 1 and 16, Kenner discloses setting a first marker in the video 
transmission (see a test packet at Column 27, Lines 58-59 and note that it is inherent 
that all packets contain different fields (markers), and therefore the system must know 
the difference between a test packet and a regular video data packet, and therefore is 
marked as such). Therefore, Kenner sets a marker in the packet to identify the packet 
as a test packet. 

Kenner also discloses tracking the transmission after the first marker (see 
Column 27, Lines 44-46 for a discussion of tracking the demand of video clips from 
remote clients, and Column 27, Lines 58-59 for performing this tracking by sending a 
test packet (which contains a marker as discussed above)). 

Kenner also discloses providing a time elapsed from the point in time when the 
first marker is transmitted (also see Column 27, Lines 58-59 to teach that the test 
packet is used to calculated a round-trip elapsed time). 

Kenner also discloses that this transmission (sending a test packet and 
calculating a response time (elapsed time) is reported to the PIM 64 (see Column 26, 
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Lines 34-39 for a discussion of how the PIM 64 determines which SRU (local or remote) 
is used to obtain the desired video clip, and Column 27, Lines 50-57 for a teaching of 
determining the closest remote SRU 92 by the test packet technique discussed above). 

Claim 2 corresponds to claim 11, with the additional limitation of receiving web 
content transmission and accompanying television broadcasts from a content provider. 
Column 2, Lines 43-67 of Kenner teaches acquiring web content and also video on 
demand programs off the Internet. The content provider is disclosed as an ISP at 
Column 1, Lines 58-61). Therefore, it is inherent that web content as disclosed by 
Kenner can be accompanied by television broadcasts. 

Claim 3 corresponds to claim 2, and additionally discloses inserting the first 
marker into the combined broadcast. The examiner notes the teaching in claim 11, 
where a packet (test packet or regular audio/video or web content packet contains a 
marker to identify the type of packet being transmitted). Therefore, it is inherent that a 
first marker exists in all packets in Kenner's system. 

Claim 4 corresponds to claim 2, and additionally discloses receiving web content 
from a content provider (disclosed by Kenner at Column 1 , Lines 58-65), combining the 
web broadcast content with the television programming (see rejection of claim 2) at a 
broadcast encoder (PIM 64 in Figure 4) and inserting the first marker at the broadcast 
encoder (see Column 27, Lines 44-46). 

Referring to claims 17-18, see rejection of claims 2-3, respectively. 
Claim Rejections - 35 USC § 103 
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5. Claim 24 is rejected under 35 U.S.C. 103(a) as being unpatentable over Kenner 
et al. (U.S. Patent No. 5,956,716) in view of Kapoor (U.S. Patent No. 5,751,969). 

The examiner notes that Kenner or Kapoor disclose all of the limitations in claims 
11 and 16 (see above). 

Kenner fails to disclose providing an on-going count of bits transmitted. Kapoor 
teaches setting a first marker in a video transmission (see Column 4, Lines 52-55). 
Kapoor also discloses tracking the transmission after the first marker (Column 5, Lines 
15-19). Kapoor also discloses reporting the transmission (Column 6, Lines 53-59). 
Kapoor continues to disclose the limitation that is unsupported by Kenner of providing 
an on-going count of bits (see counting the marker set in a data packet at Column 5, 
Lines 48-49). 

At the time the invention was made, it would have been obvious to a person of 
ordinary skill in the art to modify the PIM 64 used to acquire a video clip from a number 
of different remote SRUs, as taught by Kenner, using the congestion controller, as 
taught by Kapoor, for the purpose of managing the network traffic through nodes (PIMs 
and SRUs) to avoid traffic congestion (Column 1, Lines 53-54). 

6. Claims 12-15 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Mao et al. (U.S. Patent No. 6,459,427) in view of Kapoor (U.S. Patent No. 5,751 ,969). 

Referring to claim 12, Mao discloses an encoder that combines different 
transmissions (see Column 5, Lines 40-42 for a discussion of the MOREGATE™ server 
80, which is capable of combining program synchronous web content onto an MPEG 
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video stream). Mao also discloses re-assigning PID (packet ID) values (setting a 
marker) by the re-multiplexer 70 (see Column 5, Lines 18-24). 

Mao fails to teach a counter for tracking the transmission from the point where 
the first marker was inserted. Kapoor teaches both setting a first marker (Column 4, 
Lines 52-55) as well as teach the missing limitation of a counter for tracking a 
transmission from the point where the first marker was inserted (Column 5, Lines 15-19 
for tracking the first transmission after a first marker was set and Column 5, Lines 48-49 
for incrementing a counter when a marker is detected in a packet. 

At the time the invention was made, it would have been obvious to a person of 
ordinary skill in the art to modify the MOREGATE™ server 80, as taught by Mao, using 
the congestion controller 26, as taught by Kapoor, for the purpose of managing the 
network traffic through nodes (MOREGATE™ server 80 and set-top box 150) to avoid 
traffic congestion (Column 1, Lines 53-54). 

Claim 13 corresponds to claim 12, with the additional limitation of a broadcast 
encoder coupled to a content provider. Mao discloses an HFC Headend 10 and an 
MPEG-2 remultiplexer 70 coupled to the HFC Headend 10 in Figure 1 . 

Claim 14 corresponds to claim 13, with the additional limitation of the broadcast 
encoder setting the first marker in the video transmission (see Column 5, Lines 18-24 
for re-assigning a PID (first marker) in an MPEG stream). 

Claim 15 corresponds to claim 13, with the additional limitation of the content 
provider setting a first marker in the video transmission (note that the HFC Headend 10 
is equated to the content provider, which contains the remultiplexer 70 (broadcast 
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encoder) coupled to the HFC Headend 10 f therefore the content provider also sets the 
first marker). 

7. Claim 10 is rejected under 35 U.S.C. 103(a) as being unpatentable over Kenner 
et al. (U.S. Patent No. 5,956,716) in view of Hullinger et al. (U.S. Patent No. 6,295,092). 

Referring to claim 10, Kenner teaches all of the limitations in claim 1 1, but fails to 
teach a log-in server for allowing a third party to access transmission reporting. Kenner 
fails to teach a login server, reporting a transmission to said login server and allowing a 
third party to access said login server to receive transmission reporting. Hullinger 
discloses such a server in a system that provides a report of transmissions made by the 
system (see Figure 1 for a user interface machine 24 for reviewing transmission data 
processed by other components in the system (Figure 1 ), also note Column 1 1 , Lines 6- 
45 for the details of such charts and graphs made available to the user). Also note that 
that the user interface machine contains a Windows operating system, which inherently 
allows a user (Administrator, the computer owner, or any third party) to log in and out of 
the machine. The examiner has provided a section of the Microsoft Windows Operating 
System book (see pages 16-17 and 77-81 in Chapter 2 for providing this feature, as well 
as tracking network activity for future reporting to a user). 

At the time the invention was made, it would have been obvious to a person of 
ordinary skill in the art, to modify the transmission tracking system, as taught by Kenner, 
using the log-in server, as taught by Hullinger, for the purpose of enabling a cable 
broadcast system to monitor network activity at off-peak hours (which is used to 
determine the most effective programming to broadcast at that hour). 



Application/Control Number: 09/138,807 
Art Unit: 2611 



Page 1 1 



Allowable Subject Matter 



8. Claims 5-9 and 19-23 are objected to as being dependent upon a rejected base 
claim, but would be allowable if rewritten in independent form including all of the 
limitations of the base claim and any intervening claims. 



9. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jason P Salce whose telephone number is (703) 305- 
1824. The examiner can normally be reached on M-Th 8am-6pm (every other Friday 
off). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Andrew Faile can be reached on (703) 305-4380. The fax phone number 
for the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



Conclusion 



May 3, 2004 




VIVEK SRIVASTAVA 
PRIMARY EXAMINER 
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